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Court Aims Six-Schluter at Unpromulgated Policy

by Stephen T. Maher

In Department of
Highway Safety
and Motor Vehicles
v. Schluter, 705
So.2d 81, (Fla. 1st
DCA 1997), the de-
partment admitted
in a stipulation
filed in Section
120.56(4)* proceed-
ings brought by
Schluter that it had five policies that
had not been adopted as rules. After

hearing, the Division of Administra-
tive Hearings (DOAH) Administra-
tive Law Judge (ALJ) found that a
sixth unpromulgated policy existed.
All the policies related to the inves-
tigatory measures used in connection
with the investigation of State Troop-
ers. Schluter was a State Trooper
who filed the Section 120.56(4) chal-
lenge as a trooper under investiga-
tion, and the Florida Association of
State Troopers joined the challenge.
They argued that the six investiga-
tory policies could not continue to be
agency policy because they had not

From the Chair ...

by Robert M. Rhodes

Thanks to every-
one who wrote me
to share views on
legislative review
of rules under the
revised APA. The
interest meter is
escalating.

I previously ob-
served that based
on experience, leg-
islative review of rules may not be a
substantive priority during the 60
day 1998 regular legislative session.
Consequently, legislators and com-
mittees may be hard-pressed to
study carefully each rule and deter-
mine whether it appropriately re-
flects specific legislative authority
required under the new APA. Well,

this may not be a problem, at least
in the Florida Senate. To its credit,
the Senate reportedly will tackle its
new responsibility by reviewing and
taking appropriate action on each
rule identified by legislative staff as
lacking specific legislative authority.
Appropriate action apparently will
be taken in individual bills that
must be limited to a single subject;
i.e., provide statutory authorization
for a rule or a related rule. This
means that diverse rules addressing
unrelated subjects will not all be
lumped together in a single “legisla-
tive train”, but instead will receive
particular attention. Forget the ad-
ditional load on the legislative
docket. ... This could be a landmark.

If nothing else, the ongoing legis-

continued, page 5

been promulgated as rules in the
manner required by the Florida Ad-
ministrative Procedure Act.?2 The
DOAH ALJ agreed and the depart-
ment appealed.

The Court unanimously reversed
on three of the policies. It found that
since the stipulation indicated that
those three policies were applicable
“in certain circumstances,” which
were not specified, they could not be
rules. The Court reasoned that the
department’s “first three declara-
tions cannot be said to have been ‘in-
tended by their own effect to create
rights, or otherwise have the effect of
law”quoting McDonald v. Depart-
ment of Banking and Finance, 346
So.2d 569, 581 (Fla, 1st DCA 1977).
The Court’s conclusion seems to turn
on the language of the stipulation,
which did not specify the circum-
stances under which the policy ap-
plied. It does not appear that the
Court intends to suggest a broad re-
guirement that challengers must

See “Court Aims,” page 2
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prove all the circumstances in which
a challenged policy applies and does
not apply in order to establish it is
an unpromulgated rule. Such a re-
quirement, if adopted, would serve to
insulate policy from challenge to
some degree, because it is the rare
policy that is absolute, and the more
proof required to bring a challenge,
the less likely that challenges will
succeed.

The Court split 2-1 on whether the
three remaining policies should be
invalidated. The majority opinion,
authored by Judge Ervin and joined
by Judge Davis, held that the policies
should be invalidated. Judge Benton
dissented. The majority opinion es-
sentially argued that the three stipu-
lated policies that were not only ap-
plicable in certain circumstances
were on their face “rules” as that
term is defined in Section 120.52(15),
Florida Statutes, since they were
“agency statements of general appli-
cability that prescribe the
Department’s procedure or practice
requirements pertaining to officers
under investigation.” Finding that
these three unpromulgated policies
met the definition of a rule in the act,
the Court turned to the issue of
whether the policies fit within the
internal management memorandum
exception to the requirement of
rulemaking. The majority found that
since the private interests of the
state troopers were affected by these
policies, the exception was unavail-
able.

The dissent did not take issue with
the inapplicability of the exception;?

it challenged the decision that the
policies were rules. The dissent ar-
gued that the threshold question is
“whether any of the policies at issue
found expression as agency state-
ments (attributable to appellant’s
collegial head [Section] 20.24(1), Fla.
Stat. (1995), or some duly authorized
delegate) intended to have the pre-
clusive effect of law.” “Absent other
proof of comprehensive dissemina-
tion, the failure to formulate the
challenged policies in writing (before
the prehearing stipulation was
drafted) requires the conclusion that
these policies were not agency state-
ments intended to have the force and
effect of law.”

The majority responded to the
dissent’s argument by noting on the
that the case law has not specifically
required policy to be in writing in
order to be considered a rule. It fur-
ther concluded that requiring a writ-
ing would be contrary to the legisla-
tive history of the act, citing the
Reporter’'s Comments, the initial leg-
islative history of the act, and quot-
ing from them at some length. The
Court also noted that the case law
relied on by the dissent was part of a
discarded judicial gloss on Chapter
120. The majority acknowledged that
the 1991 amendments had rejected
case law that had given agencies dis-
cretion to develop policy through ad-
judication or rulemaking, and that
the Legislature had done so “in no
uncertain terms.” The majority went
so far as to state that “[b]y enacting
section 120.535, Florida Statutes, the
legislature clearly disapproved the
judiciary’s interpretation of the Act,
which had indicated that rulemaking
was primarily a matter of agency dis-
cretion.” This is an important pro-
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nouncement, and this case marks an
important milestone in the history of
required rulemaking in Florida.

On the policy level, Schluter evi-
dences the continuation of an old and
fundamental debate in administra-
tive law. The dissent’'s implicit con-
cern is perhaps best expressed by
Justice Felix Frankfurter in 1927:

In administrative law we are deal-

ing pre-eminently with law in the

making; with fluid tendencies and
tentative traditions. Here we must
be especially wary against the dan-
ger of premature synthesis, of ster-

ile generalizations unnourished by

the realities of ‘law in action.’

Felix Frankfurter, The Task of Ad-
ministrative Law, 75 U.Pa.L.Rev. 614
(1927). The federal courts have cre-
ated a system that places higher
emphasis on these values than on the
benefits of rulemaking. While the
federal Administrative Procedure
Act is silent on the subject, the
United States Supreme Court has
decided to allow agencies broad dis-
cretion to develop their policies
through either rulemaking or adju-
dication. NLRB v. Bell Aerospace Co.,
Division of Textron, Inc., 416 U.S. 267
(1974). In Florida, the Legislature
has chosen the opposite course. In
1991, it amended the Florida APA to
add Section 120.535, now renum-
bered and dispersed through the act
but still in force. The 1991 amend-
ments require rulemaking unless the
agency can prove that it is not “fea-
sible” or “practicable™ to adopts its
policies as rules. Thus, the Legisla-
ture has chosen to value the benefits
of rulemaking over concerns about
premature policy synthesis.

The reason that it is possible to
say that the majority is “correct” in
its resolution of this case is because
that policy choice, for good or ill, ® has
been made by the Legislature. As the
majority correctly points out, the
Legislature has rejected the judicial
decisions that have allowed agencies
to prefer incremental policy develop-
ment to rulemaking. This was done
despite the courts’ expressed view
that rulemaking without such devel-
opment is “folly.” McDonald at 580.°

The law now requires that all
agency policy be adopted, through
the rule adoption procedures set out
in the act, as written, published
rules. The only exceptions are nar-
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rowly drafted, and apply only to
cases where the agency can prove
that rule promulgation is not feasible
or practicable. I read the 1991
amendments as a rejection of the
McDonald philosophy and an at-
tempt to overrule the judicially cre-
ated doctrine of incipient policy be-
cause the statute on its face does not
permit the kind of refinement of
policy over repeated adjudication
that the incipient policy case law de-
scribes.” In any such adjudication, a
party can file a Schluter-like chal-
lenge raising the failure to promul-
gate the policy being developed as a
rule, and unless rulemaking is begun
before the petitioner prevails, the
policy will not be allowed to be ap-
plied. Thus, I believe that the old “in-
cipient policy” exception to required
rulemaking, announced in McDonald
and followed for years after that, no
longer exists. It has been superseded
by the statute.

I recognize that the cases may not
be in complete agreement with this
conclusion. In Christo v. State, De-
partment of Banking and Finance,
649 So.2d 318, 320 (Fla. 1st DCA
1995), the Court continued to use the
phrase “incipient policy” years after
the 1991 amendments, explaining
that:

policy is incipient or evolving when

an agency has not yet solidified its

position on policy in a particular
area, and instead seeks to exercise
its authority on a case-by-case ba-
sis until it has focused on a common
scheme of inquiry derived through
experience gained from adversary
proceedings. Florida League of Cit-
ies, Inc, v. Admin. Comm’n, 586 So.2d

397, 406 (Fla. 1st DCA 1991). In

providing for defenses to

rulemaking in section 120.535(1)(a),

Florida Statutes, the Legislature

appears to have recognized that

true incipient policy should be ex-
empt from rulemaking, and there-
fore, not subject to challenge under

section 120.535.

The problem that | see with this
analysis is that | read the “not fea-
sible or practicable” exceptions as
intended to be much narrower than
the description of incipient policy
given in Christo. | do not believe that
the statute describes “true incipient
policy” if that means the “exercise its
authority on a case-by-case basis

until it has focused on a common
scheme of inquiry derived through
experience gained from adversary
proceedings.” | believe that the stat-
ute replaces the McDonald vision of
evolving policy that matures into
rules with a requirement that rules
be adopted without waiting for policy
to mature, because the benefits of
rulemaking outweigh the benefits of
waiting.® The incipient policy excep-
tion of the past is dead.®

I see the dissent’s proposed re-
quirements, if adopted, as creating a
successor to the now deceased “in-
cipient policy” exception. The pur-
pose of the “incipient policy” excep-
tion was to insulate policy from
required promulgation in order to
“allow agencies to ‘structure their
discretion progressively by vague
standards, then definite standards,
then broad principles, then rules.”™
McDonald at 580. The dissent’s pro-
posed test, which | will characterize
as the “unrecognized policy” excep-
tion, has a purpose similar to the “in-
cipient policy” exception: to permit
agencies more flexibility to develop
their policies free of the strictures of
rulemaking. The difference is that
the “unrecognized policy” exception
focuses, not on the degree of policy
development that has occurred, be-
cause that is flatly precluded, but on
the degree to which policy is recog-
nized by the agency as its official
policy. The exception, as explained in
the dissent, would require a Section
120.56(4) challenger to prove 1) that
the policy came from the agency head
or a delegate, 2) that the policy was
intended to have the preclusive effect
of law, rather than serve as a guide-
line for decision making and 3) that
the policy was comprehensively dis-
seminated or, in the alternative, that
it was written down. The dissent
finds these requirements implicit
within the definition of a “rule.” If the
policy does not meet these three re-
guirements, then, the dissent con-
cludes, itis not an “agency statement
of general applicability that imple-
ments, interprets or applies law or
policy.” Section 120.52(15). The dis-
sent suggests that, since the defini-
tion of a rule was not changed in
1991, this interpretation of the act is
not precluded by the 1991 amend-
ments.

The dissent’'s argument seems con-

trary to the functional approach to
rule definition in the act. The Section
120.52(15) definition of a rule, an
“agency statement of general appli-
cability that implements, interprets
or applies law or policy,” puts func-
tion over form, and finds rules not
only in statements that the agency
identifies as rules, but also in state-
ments that have the effect of rules.?®
The statute suggests that agency ac-
tions will be allowed to speak louder
than agency words where decisions
about what is a rule are concerned.
This seems inconsistent with the ar-
gument that for something to be con-
sidered a rule, the agency must be
shown to have “authorized, intended
and communicated” the policy, be-
cause those requirements seems to
put form over function. It also seems
contrary to the dissent’'s argument
that agency actions may not be con-
sidered in determining what agency
rules are.

The dissent contends that
[u]lnstated policy implicit in agency
action does not amount to an admin-
istrative rule just because it has been
consistently applied. Home Health
Professional Services, Inc. v. Depart-
ment of Health and Rehabilitative
Services, 463 So0.2d 345 (Fla. 1st DCA
1985)." Hill v. State, Dep't of Natural
Resources, 7 F.A.L.R. 5236, 5241-42
(Fla. Div. of Admin. Hearings 1985).”
Home Health and Hill were cases
decided under the now abandoned
case law that allowed agencies to
prefer rulemaking if they could show
“record foundation” for their policies
when those policies were applied.
See, e.g., Florida Cities Water Com-
pany v. Public Service Commission,
384 So.2d 1280 (Fla. 1980). There is
no doubt that the precedential value
of such cases has been swept away by
the 1991 amendments, which now
only allow adjudication instead of
rulemaking where an agency can
prove that rulemaking is not feasible
or practicable. In addition, Home
Health did not hold that unstated
policy implicit in agency action does
not amount to an administrative rule
just because it has been consistently
applied. In Home Health, the agency
was trying to “prove up” its policy to
meet the record foundation require-
ment. The Court found that the
agency had proven record foundation
for its policy through testimony to

continued...
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the effect that HRS consistently in-
terpreted the statute and acted in a
consistent manner, even in the ab-
sence of an adopted rule. If it stands
for anything, Home Health should
stand for the proposition that proof
of practice shows policy. Testimony
that the agency always acted the
same way when faced with the same
factual situation showed that it had
what was, under the old case law, a
proper substitute for a rule. The
same proof should be allowed to
prove, under present law, that an
unpromulgated rule exists. The other
cases cited by the dissent for the
proposition that unstated policy im-
plicit in agency action does not
amount to an administrative rule
just because it has been consistently
applied are not District Court of Ap-
peal decisions and are cases from the
bygone era when proof of record foun-
dation was a substitute for rule adop-
tion. As the majority notes, case law
“largely motivated by the court’s ex-
pressed preference for adjudicative
processes over rulemaking,” is a ju-
dicial gloss that has been rejected by
the Legislature in “no uncertain
terms.”

The effect of the combination of
this pronouncement and application
of the “authorized, intended and com-
municated” test would be to give the
agency more control over what can
be challenged as an unpromulgated
rule. This approach emphasizes the
probative value of what the agency
says its rules are, and it de-empha-
sizes the probative value of what the
agency is actually doing. There is a
substantial question whether, even if
the law supported the dissent’s posi-

Visit
THE FLORIDA BAR'S
WEBSITE at
http://www.flabar.org

tion, the course it proposes would be
a good one to follow. The 1991 amend-
ments were necessary because the
exception to required rulemaking
created in McDonald soon “swal-
lowed the rule.” Patricia Ann Dore,
Florida Limits Policy Development
Through Administrative Adjudica-
tion and Requires Indexing and
Availability of Agency Orders, 19
Fla.St.U.L. Rev. 437 (1991). The ex-
ception became “a license for agen-
cies to avoid rulemaking by exercis-
ing their unbridled discretion....” 1d.
at 448. Accord Johnny C. Burris, The
Failure of the Florida Judicial Re-
view Process to Provide Effective In-
centives For the Rule Making Process
Under the Administrative Procedure
Act, 18 Fla.St.U.L.Rev. 662 (1991). In
light of the history of abuse that
characterized the use of the prior
exception, the creation of a new ex-
ception, even if it were warranted,
would not seem wise.

The dissent’s attempt to divide
policy into policy and pre-policy and
to make the latter immune from
rulemaking requirements does raise
the interesting question: Is there
anything before “policy” under the
act? If policy, unlike the universe, is
not infinite, what lies outside its
boundaries? If policy is not preceded
by “incipient policy” or “unrecognized
policy” or some yet to be created cat-
egory of pre-policy, is everything the
agency does “policy” that must be
adopted as a rule? | believe that the
answer to this question is that every-
thing the agency says and does is
policy, but no judicially created
“rulemaking free zone” needs to be
created to protect agencies from this
fact. Section 120.56(4)(e) provides
the agency confronted with a chal-
lenge to its unpromulgated policy
with statutory protection: it can
adopt policies challenged pursuant to
Section 120.56(4) as rules in re-
sponse to such a challenge, and thus
avoid the statutory consequences of
its failure to adopt them as rules.

Schluter is an unusual case be-
cause it was decided on a stipulation
where the agency admitted to what
the dissent categorizes as a “virtually
unstated” policy. The majority found
“[g]liven the form of the evidence”
that “the Department has an estab-
lished policy that had been system-
atically communicated to the agency

personnel with the intention that it
be implemented with the force of
law.” This was not proven, it was
“manifest in the language” that the
department “has a policy.” In other
words, if an agency has a policy, we
can assume that it has been system-
atically communicated to the agency
personnel with the intention that it
be implemented with the force of law,
because that is what having a policy
means. “The word ‘policy,... is not a
term of art. It has a commonly un-
derstood meaning. It is defined [in
Webster’s Dictionary] as ‘a principle,
plan, or course of action, as pursued
by a government, organization or in-
dividual, etc.”

Agencies may find a simple three
word rule in the Schluter case: “do
not stipulate.” Challengers may be
encouraged by the fact that the First
District, in Schluter, has finally
clearly acknowledged the primacy of
the 1991 amendments over its old
case law in this area. But challeng-
ers are left with the question of how
they can prove that what they are
challenging is indeed a policy, assum-
ing that from now on it will be diffi-
cult to obtain a stipulation. The prob-
lem of proving a policy, that is the
existence of “a principle, plan or
course of action,” and not the require-
ments proposed in the dissent, is not
insurmountable. However, proof of
what an agency has in fact been doing
seems important to any such case. If
such an inquiry is limited or not per-
mitted, the usefulness of the Section
120.56(4) remedy will be impaired.

Stephen T. Maher is a Miami law-
yer and legal educator who has prac-
ticed and taught law for the past
twenty-three years. He now practices
with Stephen T. Maher, P.A. and serves
as Director of Attorney Training at
Shutts & Bowen, the oldest law firm
in Miami. He has written numerous
articles on legal education, on tech-
nology and the law, and on adminis-
trative law. He has also been active in
the organized bar. He is a past chair
of the Administrative Law Section
and past chair of the Council of Sec-
tions of The Florida Bar. He also
trains lawyers throughout the United
States through his consulting com-
pany, The Practical Professor Incor-
porated, pracprof@usual.com <http:/
/www.usual.com>
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Endnotes:

1 “Any person substantially affected by an
agency statement may seek an administrative
determination that the statement violates s.
120.54(1)(a).” This section was part of Section
120.535, Florida Statutes (1995) prior to the
1996 amendments to the APA.

2 Section 120.56(4)(d) provides: “When an
administrative law judge enters a final order
that all or part of an agency statement vio-
lates s.120.54(1)(a), the agency shall immedi-
ately discontinue all reliance upon the state-
ment or any substantially similar statement
as a basis for agency action.”

3 This is significant in light of cases like
Department of Highway Safety and Motor Ve-
hicles v. Florida Police Benevolent Association,
400 So.2d 1302 (Fla. 1st DCA 1981), which
held that general orders prescribing stan-
dards for physical fitness for patrolmen and
prescribing guidelines for supervisors in as-
sessing discipline were effective only as guide-
lines, subject to the discretion of the enforc-
ing officer, and thus qualified for the “internal
management memoranda” exception to the
definition of a rule. The fact that the Court
unanimously rejected this rationale shows
how much things have changed in this area
in recent years.

4 Section 120.54(1)(a), Florida Statutes.

Rulemaking is presumed feasible and practi-
cable unless specific statutory showings can
be made by the agency.

5 lamon record favoring the Legislature’s
required rulemaking approach. My support
for this position is clear from many of my re-
cent writings on the Florida APA. Seg, e.g.,
How the Glitch Stole Christmas: The 1997
Amendments to the Florida Administrative
Procedure Act, 25 FLA. ST. U. L. Rev. 235 (1998);
The Death of Rules: How Politics is Suffocat-
ing Florida, 8 St. THomAs L. Rev. 313-347
(1996); Getting Into The Act, 22 FLA. ST. U. L.
Rev. 277-306 (1994); The 1991 and 1992
Amendments to the Florida Administrative
Procedure Act, 20 FLa. ST.U.L. Rev. 367-439
(1992); Patricia Ann Dore and The Florida
Administrative Procedure Act, 19 Fra. ST. U.
L. Rev.951-956 (1992).

6 McDonald feared that requiring policy
to be adopted as a published rule “would im-
mediately stifle Department policymaking
and ultimately destroy the APA.” These dire
predications have not proven true since
rulemaking was clearly required by statute in
1991.

7 The argument could be made that Sec-
tion 120.54(1)(a)l.a., which provides
rulemaking is not feasible if “[t]he agency has
not had sufficient time to acquire the knowl-
edge and experience reasonably necessary to

address a statement by rulemaking” provides
latitude for agency policy development by ad-
judication before rulemaking, but too broad a
reading of this exception risks a return to the
problems that motivated this legislation in the
first place.

8 It was, after all, the courts’ willingness
to wait for policy to mature that prompted the
passage of the 1991 amendments that added
Section 120.535. See Patricia Ann Dore,
Florida Limits Policy Development Through
Administrative Adjudication and Requires In-
dexing and Availability of Agency Orders, 19
Fla. St. L. Rev. 437 (1991); Patricia Ann Dore,
Seventh Administrative Law Conference
Agenda and Report, 18 Fla. St. L. Rev. 703
(1991).

9 Some might argue that the reports of the
death of incipient policy are greatly exagger-
ated. Exclusive Investment Management &
Consultants, Inc. v. State, Agency for Health
Care Administration, 699 So.2d 311 (Fla. 1st
DCA 1997)(the same majority as in Schluter
applying McDonald's incipient policy explica-
tion requirements).

10 “1t does not matter what the agency calls
the statement. If it fits the definition of a ‘rule’
it is subject to rulemaking....” Arthur Earl
Bonfield, The Quest for an Ideal State Admin-
istrative Rulemaking Procedure, 18
Fla.St.U.L.Rev. 617, 621 (1991).

FROM THE CHAIR
from page 1

lative review effort underscores the
need for legislators to provide rule
makers and the public with clear and
more precise rulemaking standards
and direction as part of the legisla-
tive drafting process. Front end at-
tention and clarity would obviate
much of the need for after the fact
legislative review.

Turning to Section activity, our
February 6 CLE program on legal
and policy issues surrounding retail
electric regulation was very success-
ful. The program attracted 130 at-
tendees who heard spirited and di-
verse presentations on this
significant public policy issue.
Thanks to Jim Rossi, Doc Horton,
Floyd Self and Booter Imhof and the
Florida State University College of
Law.

On May 1, 1998, the Section will
offer a CLE program that will
present law, policy, and practical ad-
vice on administrative litigation. Jon
Sjostrom is chairing this event,
which will be held at the Center for
Professional Development in Talla-
hassee. The program will address is-
sues under the new APA such as dis-
covery, public records, open meetings,

bid protests, challenges to rules and
non-rule agency policy, and stays
pending appeal.

The Section’s Public Utilities Law
Committee on May 8, 1998, will of-
fer its third ethics seminar for Pub-
lic Service Commission practitioners.
This hands-on, small group, problem
solving program will also offer one
hour ethics credit. It is being orga-
nized by Doc Horton, Everett Boyd,
Ron Vandiver, and Floyd Self.

Finally, we're excited the Section
will sponsor a writing competition in
the area of administrative law in
honor of Professor Pat Dore. Stu-
dents enrolled in Florida law schools
will be eligible to enter. We will
award cash prizes and the first place
winner’s article will be published in
The Florida Bar Journal. Submis-

sions must address some aspect of
Florida administrative law, including
constitutional issues related to
Florida administrative process. We
hope to start the contest in Fall, 1998.
We're now raising money to fund the
prizes. We are halfway to our goal,
and invite contributions from firms
and individuals who would like to
help establish this worthwhile com-
petition in Pat’s honor. Checks should
be made out to The Florida Bar and
sent to Jackie Werndli, The Florida
Bar, 650 Apalachee Parkway, Talla-
hassee, Florida 32399. We appreciate
your help.

I again invite all of you to partici-
pate in your section and contact me
or section officers with program
ideas or other comments or sugges-
tions.

Section Executive Council/Annual Meeting

Friday, June 19, 1998
2:30-5:30 p.m.
Buena Vista Palace Resort & Spa
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Case Notes, Cases Noted and Notable Cases

by Seann M. Frazier

District Courts of
Appeal

First District

In a decision rendered by the First
DCA on the subject of rulemaking,
modern interpretations on rule-
making requirements were set forth
in Dept. of Highway Safety and Mo-
tor Vehicles v. Schluter, 705 So.2d 81
(Fla1st DCA 1997). The Department
appealed a decision of an ALJ that
found six individual policies each
constituted a rule never adopted in
compliance with Section 120.54,
Florida Statutes (Supp. 1996). The
Court agreed with the Department
that three of the six did not consti-
tute rules. However, the remaining
three would be defined by the major-
ity as “rules” which must be set forth
in Florida’'s Administrative Code.

The first three policies applied
only in “certain circumstances” (Dept.
of Highway Safety and Motor Ve-
hicles v. Florida Police Benevolent
Ass'n, 400 So.2d 1302 (Fla. 1t DCA
1981)), and were not “intended by
their own effect to create rights, or
to require compliance, or otherwise
to have the direct and consistent ef-
fect of law.” McDonald v. Dept of
Banking and Finance 346 So.2d 569,
581 (1%t DCA 1977). The latter three,
the majority of Justice Ervin and
Davis would find, constituted the
APA’s definition of a rule because
they were generally applicable and
prescribed the Department’s proce-
dure or practice requirements per-
taining to officers under investiga-
tion.

To further support its opinion, the
majority reviews the history of the
1974 Administrative Procedures Act.
The majority strings together a num-
ber of cases to support the proposi-
tion that the Appellate Courts have
favored adjudicative processes over
rulemaking. McDonald v. Dept of
Banking and Finance, 346 So.2d 569,
581 (Fla. 1st DCA 1977); Dept. of

Highway Safety and Motor Vehicles
v. Florida Police Benevolent Ass'n 400
So.2s, 1302, 1303-04 (Fla. 1st DCA
1981); and Barker v. Board of Medi-
cal Examiners, 428 So.2d 720, 722
(Fla. 1st DCA 1983). However, the
majority recognizes that the Legisla-
ture has overruled this judicial pref-
erence, perhaps because of the long-
standing efforts of APA advocates
such as the late Patricia A. Dore. [The
court cites Ms. Dore’s Florida Limits
Policy Development through Admin-
istrative Adjudication and Requires
Indexing and Availability of Agency
Orders, 19 Fla.St.U.L.Rev. 437-38
(1991)]. The adoption of Section
120.535, Florida Statutes (now re-
numbered and found in 120.54)
clearly stated that rulemaking was
no longer a matter of Agency discre-
tion. It was the will of the Legisla-
ture to encourage rulemaking as
soon as feasible and practicable.

In a well-researched dissent,
Judge Benton argues that none of the
six policies constituted agency
“statements of general applicability,”
or rules. Judge Benton argues that
none of the policies was “enunciated
as an ‘Agency statement’ intended to
have the force and effect of law” as
required by the definition of the rule.
In a position criticized by the major-
ity, Judge Benton suggests that peti-
tioners must demonstrate the exist-
ence of a writing intended to bind an
agency behavior. The policies at issue
were first enunciated, Judge Benton
surmises, when the parties prepared
a prehearing stipulation. Otherwise,
the challenged policies were “unwrit-
ten policy” which can never amount
to a rule according to Judge Benton.
Citing Department of Corrections v.
McCain Sales of Florida, Inc., 400
So0.2d 1301 (Fla. 1st DCA 1981).

Comment:

New revisions to the APA may
make us rethink whether the Legis-
lature favors rulemaking over ad-
ministrative adjudication. The 1996

revisions to Florida's APA removed
judicial opinions which had allowed
rules to withstand challenge so long
as they were “reasonably related” to
organic legislation. Section 120.536,
Fla. Stat. (Supp. 1996). New rules
will no longer be valid simply be-
cause they are “reasonably related”
to underlying statutes. Also, the bur-
den for proving newly proposed rules
are valid has now shifted to the agen-
cies’ side of the court. Section
120.56(2)(a), Fla. Stat. (Supp. 1996).
These two changes would appear to
demonstrate a legislative preference
against rulemaking. Nevertheless,
the former requirement to adopt
rules “as soon as feasible and practi-
cable” found at 120.535 remain in
today’s APA (now 120.54). These
other, more recent, changes to the
Florida APA were not addressed in
Schulter. It will be interesting to see
how the courts balance these appar-
ently contradictory instructions, on
the one hand favoring rulemaking,
on the other hand discouraging it.

* % %

Sometimes, form rules over sub-
stance when challenging an existing
rule. In Beverly Health and Rehab.
Serv. v. Agency for Health Admin., 23
Fla. L. Weekly D 644, 1998 WL 94158
(Fla. 1st DCA 1998), the First Dis-
trict dismissed an appeal without
prejudice when a nursing home chal-
lenged an existing rule pursuant to
Section 120.56(1), Florida Statutes
(1995). The Appellants cast their pe-
tition as a challenge to a published,
existing rule. However, the Courts
reading of the petition demonstrated
that the Appellant was actually at-
tempting to challenge an unwritten
and unadopted rule. Because the
Appellant named subsection (1)
rather than subsection (4) as the flag
under which they sailed, the Court
dismissed without prejudice to re-
turn flying new colors.

* % %
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The Board of Veterinary Medicine
found out that the Equal Access to
Justice Act had some teeth in Helmy,
D.V.M. v. Dept. of Bus. and Prof. Reg.,
23 Fla. L. Weekly D 554, 1998 WL
60497 (Fla 1st DCA 1998). Dr. Helmy
had been suspended by the Depart-
ment, but still performed occasional
tasks at his clinic. The Department
investigated those tasks and eventu-
ally filed a formal administrative
complaint against Dr. Helmy for the
unauthorized practice of veterinary
medicine. They later dismissed the
complaint. Dr. Helmy thereafter filed
for attorneys’ fees and costs pursu-
ant to Section 57.111, Florida Stat-
utes (1991). Because Dr. Helmy dem-
onstrated he was a prevailing small
business, the Department bore
(boar?) the burden of demonstrating
that the proceeding it started was
“substantially justified.”

The Court’s review of the tran-
script to the probable cause hearing
demonstrated that the Board’s ex-
amination was somewhat flea-bitten.
Because those odd jobs Dr. Helmy
performed around his clinic were
done under the “immediate supervi-
sion” of a licensed doctor, no licensure
statute was violated and the action
brought against the good Doctor was
not substantially justified. The cause
was remanded, thereby demonstrat-
ing that every dog has his day.

* * %

The sun also rises for Sunrise
Community, Inc. v. Agency for Health
Care Admin., 704 So.2d 1135 (Fla. 1st
DCA 1998). In this case, Sunrise
Community submitted interim rate
increases which were denied by the
Agency’s Medicaid program despite
competent, substantial evidence that
the Agency'’s Office of Developmental
Services had taken the position that
the rate increases must be approved.
At one point, the Agency criticized
Sunrise for not obtaining prior ap-
proval of the rate increases from the
Agency’s Office of Developmental
Services. The Agency later argued
that the Medicaid Program’s ap-
proval was needed.

An Administrative Law Judge
found that competent, substantial
evidence supported a finding that the
Agency had offered previous ap-
proval and that their rate increases

should therefore be approved. On
Final Order, however, the Agency re-
fused to admit the sufficiency of the
evidence and argued that only the
Medicaid Program of the Agency
could render approval of the pro-
posed rate increases. Repeating the
old maxim that an agency may not
reject or modify findings of fact which
are based on competent, substantial
evidence, the Court reversed the Fi-
nal Order after a review of the record
revealed ample testimony support-
ing the ALJ’s position. Id. citing
Crawley v. Dept. of Highway, Safety
and Motor Vehicles, 616 So. 2d 1061
(Fla. 1st DCA 1993).

The Court did not render a far-
sweeping opinion regarding equity or
otherwise overturn the line of cases
which suggests that regulated in-
dustries may not rely on erroneous
statements of law by an agency. Dept.
of Revenue v. Anderson, 403 So. 2d
397, 400 (Fla.1981). Instead, the
Court criticized the Agency for incon-
sistently arguing that approval was
needed from its Office of Develop-
mental Services, and then arguing
that its Medicaid Program must pro-
vide approval.

* x %

The Public Service Commission
was ordered to “go with the flow”
unless it explained a change in its
prior practice in Florida Cities Wa-
ter Company v. Florida Public Ser-
vice Commission, 23 Fla. L. Weekly
D238, 1998 WL 5407 (Fla. 1st DCA
1998). Florida Cities fought a rate
order in which the PSC disallowed
expenditures the water company in-
tended to include in its rate base.
Despite a flood of precedent suggest-
ing a certain method of calculating
“used and useful” expenditures could
be recovered through approved rates,
the Public Service Commission in
this case adopted a new methodology;,
but didn't explain this “policy shift.”

Upon review, the dam of Section
120.68(7)(e)3, Fla. Stat. (Supp. 1996)
pushed the PSC back through rever-
sal and remand for a reasonable ex-
planation. See also Martin Mem’l
Hosp. Ass'n v. Dept of Health and Re-
habilitative Servs., 584 So. 2d 39, 40
(Fla. 4th DCA 1991). The policy shift
must have been supported by expert
testimony, documentary opinion, or

other evidence appropriate to the
nature of the issue involved, but it
was not. Manasota-88, Inc. w.
Gardinier, Inc., 481 So.2d 941, 950
(Fla. 1st DCA 1986). So, despite the
statutory presumption that the
Commission’s orders were reason-
able and just, Florida Cities success-
fully overcame these presumptions
by demonstrating a departure from
essential requirements of law.
Florida Interexchange Carriers Ass’n
v. Clark 678 So.2d 1267, 1270 (Fla
1996). And the waters parted.

* * %

When the First District invali-
dates a fixed need pool, it intends to
hear no more on the subject. So, in
St. Joseph’s Hospital, Inc. v. Agency
for Health Care Admin. 23 Fla. L.
Weekly D248, 1998 WL 5413 (Fla. 1st
DCA 1998), the Court reminded the
Agency for Health Care Administra-
tion of what it thought it had already
been clearly stated. The Court's prior
decision in Health Care and Retire-
ment Corp. v. Tarpon Springs Hospi-
tal Foundation, 671 So.2d 217 (Fla.
1st DCA 1996) invalidated prior
fixed need pools established under a
successfully challenged rule. As the
Court noted in Agency for Health
Care Admin. v. Mt. Sinai Medical
Center of Greater Miami, 690 So.2d
689, 693 (Fla. 1st DCA 1997), and as
is strongly pointed out by Judge
Kahn's dissent in this case, the de-
termination of need is an issue to be
decided without interference by the
former calculation of a fixed need
pool which was calculated through
the use of the now invalidated rule.
In the St. Joseph’s case below, evi-
dence of the invalidated fixed need
pool (which suggested that no addi-
tional programs should be approved)
was among the factors considered.
Upon Final Order, St. Joseph'’s appli-
cation was denied. Nevertheless, the
majority found other competent, sub-
stantial evidence which demon-
strated that there was no need for
additional beds sought by St.
Joseph’s and the decision was up-
held.

If a tree falls in the forest, will its
LEAF have standing? In Legal Envi-

continued...
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ronmental Assistance Foundation
(LEAF) v. Dept. of Environmental
Protection, 702 So.2d 1352, DEP and
the First District Court agreed that
the LEAF fell as well. Without a
single mention of the oft-cited Agrico
Chemical Co. case, the First District
Court found that LEAF had no
standing under the “substantial in-
terest” test of Section 120.57, Florida
Statutes (1995), or under the liber-
alized provisions of Section
403.412(5), Florida Statutes. LEAF is
a non-profit corporation organized
under the laws of Alabama, though
it has a Certificate of Authority to do
business in Florida. Given these
facts, the court found that LEAF was
not a “citizen of the state” entitled to
standing under the applicable or-
ganic statute. Justice Benton dis-
sented. He noted the constitutional
problems that might sprout up by
treating foreign and domestic corpo-
rations disparately.

Second District Court of
Appeal

The wheels of administrative ad-
judication may need some lubrica-
tion. A state agency allowed nearly
four years of delay before decision
making, and still the District Court
could offer little relief in J.H. Will-
iams Oil Co., Inc. v. Department of
Environmental Protection, 23 Fla. L.
Weekly D637, 1998 WL 95340 (Fla.
2nd DCA 1998). Williams Oil had re-
guested reimbursement from the
Department for environmental
clean-up costs in 1994. Finally, in
1997 Williams Qil filed a petition to
force the agency to decide whether
reimbursement was justified under
Florida's “Good Samaritan Statute”
or not. Section 376.305(6), Fla. Stat.
(1991), repealed by ch. 96-277, Laws
of Fla. The Agency claimed it was still
investigating the reimbursement at
the time of Williams'’ filing , and thus
denied the petition to initiate pro-
ceedings. When the Second District
addressed the appeal of that denial,
no action had yet been taken by the
agency, though there are some indi-
cations that a decision may finally
have been reached. The Court af-
firmed the denial of the petition un-
til the agency had concluded its long-
running investigation. The Court
also rejected an argument that pro-
longed inaction on Williams Oil’s re-

guest would estop the Department
from denying relief. It makes one
wonder when a point of entry should
be afforded, especially when organic
legislation sets no limits on when a
decision must be made.

* * *

When a $15,000 civil penalty be-
came a $134,000 hole because of late
charges, the Second District Court of
Appeal demanded remand in the
case of 126 Avenue Landfill, Inc. v.
Department of Environmental Pro-
tection, 23 Fla. L. Weekly D 373, 1998
WL 23258 (Fla. 2" DCA 1998). In
this case, the landfill had entered
into a Consent Order with the De-
partment outlining certain payment
of penalties. When the landfill failed
to meet its obligations, the Depart-
ment sued for payment including sig-
nificant late charges. The lower court
did not believe that Section 120.69,
Florida Statutes (1995) applied be-
cause the penalties were based on an
agreed Consent Order, the appropri-
ateness of which could not be ques-
tioned. Metropolitan Dade County v.
Edol Corp., 661 So.2d 422 (Fla. 3rd
DCA 1995). Morales v. Metropolitan
Dade County, 652 So0.2d 925 (Fla. 3rd
DCA 1995). The landfill cited cases
which question the appropriateness
of penalties, but only in administra-
tive order settings, not involving con-
sent orders. Browning v. Dep’t of Bus.
Reg., Div. of Florida Land Sales, Con-
dominiums and Mobile Homes, 574
So.2d 188 (Fla. 1st DCA 1991) and
Dep't of Envmt’l Reg. v. Brown, 449
S0.2d 908 (Fla. 3rd DCA 1984). Even-
tually, the Second District Court of
Appeal remanded the case because
the Consent Order itself referenced
Section 120.69, Florida Statutes
(1995) which allows the “inappropri-
ateness of the remedy sought by the
Agency” to be litigated in any en-
forcement proceeding.

* % %

Third District Court of

Appeal

Though the Court noted the doc-
trine of administrative res judicata
is applicable to rulings of admin-
istrative bodies, it found a circuit
court’'s reversal of a zoning
authority’s finding to be a departure

from the essential requirements of
law in Miller v. Booth, 702 So.2d 290
(Fla. 3rd DCA 1997). Noting that Ad-
ministrative res judicata should be
applied in zoning cases only with
great caution (City of Miami Beach
v. Prevatt, 97 So.2d 473, 477 (Fla.
1957), cert. denied, 355 U.S. 957
(1958), the Court concluded that
whether a substantial change in cir-
cumstance had occurred was prima-
rily within the discretion of the zon-
ing authority. Gunn v. Board of
County Commissions, Dade County,
481 So0.2d 95 (Fla. 3rd DCA 1986). To
reverse the zoning authorities be-
cause of a purported “substantial
change in circumstance” was a depar-
ture from the essential requirements
of law.

Fourth District Court of
Appeal

The show must go on, even if op-
erating under a temporary license. In
Silver Show, Inc. v. Dep'’t. of Bus. and
Prof. Reg., 23, 1998 WL 64058 (Fla.
L. Weekly D488a Fla 4th DCA 1998)
the Department issued temporary
licenses for alcoholic beverages while
processing a full application. When
the application was denied, the De-
partment took the position that the
temporary licenses were invalid as of
the date of a “Notice of Disapproval.”
However, the notice provided its re-
cipients with information concerning
their ability to seek an administra-
tive hearing pursuant to Section
120.569 and 120.57, or judicial re-
view pursuant Section 120.68. Be-
cause of this notice, and because the
underlying licensure statute contem-
plated administrative litigation, the
Fourth District Court of Appeal held
that denial of a license would not be
a show stopper until that denial
reached final agency action either by
expiration of the time to file a peti-
tion, or by the issuance of a final or-
der following administrative adjudi-
cation. See also, Surf Café, Inc. v.
Dep't of Bus. and Prof. Reg., 1998 WL
75054 (Fla. 4th DCA 1998).

* % %

The School Board of Broward
County received a clear education in
the rules governing bid protest
pleadings in Optiplan, Inc. v. School
Board of Broward County, 23 Fla. L.
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Weekly D331, 1998 WL 27310 (Fla
4th DCA 1998). A bid protestor
sought to amend its pleadings after
discovery demonstrated new issues
which the protestor had not raised in
its Formal Written Protest. Optiplan
noted the difficulty of pleading every
possible issue the evidence may un-
cover when forced to draft its petition
within only ten days of an agency’s
notice of decision. Section
120.53(5)(b), Fla. Stat. (1995). The
Court agreed with Optiplan and
adopted suggestions made in a re-
cent dissent in Silver Express Co. v.
District Board of Lower Tribunal
Trustees of Miami/Dade Community
College, 691 So.2d 1099 (Fla 3rd DCA
1997). That line of reasoning would
allow a bid protestor to amend its
petition at any time prior to the
Agency’s designation of an Admin-
istrative Law Judge or presiding of-
ficer, or at any time with approval of
the Administrative Law Judge once
one is assigned. Model Rules 28-
5.202, 60Q-2.004(4), Fla. Admin.
Code. Absent a showing of prejudice,
the Court would allow amendments
of pleadings. Id, citing Key Biscayne
Council v. Dept. of Natural Resources,
579 So.2d 293, (Fla 3rd DCA 1991).
However, the Court would not allow
the bid protestor to raise complaints
regarding the bid specifications if
those specifications were not chal-

lenged within seventy-two (72) hours
of their publication. Id, citing,
Capaletti Bros., Inc. v. Dep't of
Transp., 499 So.2d 855, 857 (Fla 1st
DCA 1986).

Fifth District Court of

Appeal

Stumbling into an informal ad-
ministrative proceeding may feel like
taking your first steps without a
walker in Walker v. FL Dept. of Bus.
and Prof. Reg., 23 Fla. L. Weekly D
292, 1998 WL 20674 (Fla. 5th DCA
1998). Walker was accused of obtain-
ing a real estate license by means of
fraud, misrepresentation, or conceal-
ment. After being served with an
Administrative Complaint, Ms.
Walker elected an informal admin-
istrative proceeding pursuant to Sec-
tion 120.57(2), Florida Statutes
(1995). Though she submitted some
evidence to rebut the Department’s
circumstantial case, Ms. Walker ad-
mitted that she had just made a “re
ally dumb mistake.” The Department
entered a Final Order revoking her
license.

Ms. Walker appealed, but the Fifth
District found that even circumstan-
tial evidence can demonstrate inten-
tional acts and be considered compe-
tent, substantial evidence. Id. citing,
Ellis v. State, 425 So.2d 201 (Fla. 5th

DCA 1983), app'd 442 So.2d 213 (Fla.
1983) (for the proposition that cir-
cumstantial evidence may suffi-
ciently prove intent). Ms. Walker also
appealed because she believed a for-
mal administrative proceeding
should have been conducted. The
Court noted that Ms. Walker had
waived those rights by electing an
informal hearing.

One dissenting judge felt that the
evidence did not rise to the compe-
tent, substantial standard. Judge
Sharp argued that the Department
had failed to meet their burden of
demonstrating clear and convincing
evidence. See Ferris v. Turlington,
510 So.2d 292 (Fla. 1987) and Dept.
of Banking and Finance v. Osborne
Stern & Co., 670 So.2d 932, 935 (Fla.
1996) (demonstrating clear and con-
vincing evidence is the proper stan-
dard under Chapter 120 and in licen-
sure revocation proceedings).

* * *

Seann Frazier is an attorney with
the Tallahassee offices of Greenberg
Traurig Hoffman Lipoff Rosen &
Quentel, P.A. where he practices ad-
ministrative litigation with an em-
phasis in health law. Please feel free
to contact the author with comments
or criticisms. Both are welcome:
fraziers@gtlaw.com
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The Florida Bar Administrative Law Section
Public Utilities Law Committee presents

Current Ethics Issues for the
Public Service Commission Practitioner

COURSE LEVEL: INTERMEDIATE
May 8, 1998

Public Service Commission = Training Room #171
State Capitol Complex = 4055 Esplanade Way < Tallahassee, FL

Course No. 1790 8

This seminar is designed to explore ethics problems associated with practice and procedure
before the Florida Public Service Commission. This will be a group problem-solving seminar
instead of a traditional lecture seminar. Participants will be provided with common hypotheti-
cal facts and a problem and then divided into small groups, each group having its own unique
facts. Each group will explore the relevant legal and ethical issues from the perspective of the
parties involved in the hypothetical situation. The conclusions of the small groups will be pre-
sented to the total group for a comparison and discussion of the results.

The seminar will begin at 11:00 a.m., with a luncheon (included in registration fee) and an-
nual meeting of the committee to follow at 12:00 noon.

CLER PROGRAM
(Maximum Credit: 1.0 hour)
General: 1.0 hour
Ethics: 1.0 hour

Credit may be applied to more than one of the programs above but cannot exceed the maximum for any given
program. Please keep a record of credit hours earned. RETURN YOUR COMPLETED CLER AFFIDAVIT
PRIOR TO CLER REPORTING DATE (see Bar News label). (Rule Regulating The Florida Bar 6-10.5).

ADMINISTRATIVE LAW SECTION
Robert M. Rhodes, Jacksonville — Chair
M. Catherine Lannon, Tallahassee — Chair-elect
Donna E. Blanton, Tallahassee — CLE Co-chair

REFUND POLICY: Requests for refund must be in writing and postmarked no later than two
business days following the course presentation. Registration fees are non-transferrable. A $15 service
fee applies to refund requests.

10
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Register me for
“Current Ethics Issues for the
Public Service Commission Practitioner”

May 8, 1998 — Public Service Commission, Tallahassee

TO REGISTER, MAIL THIS FORM TO: Jackie Werndli, The Florida Bar, 650 Apalachee Parkway, Talla-
hassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card
information filled in below. If you have questions, call 850/561-5623. ON SITE REGISTRATION, ADD
$15.00. On site registration is by check only.

Name Florida Bar #

Address

City/State/Zip

W) Course No: 1790 8
(ALO05)

U Please check here if you have a disability that may require special attention or services. To ensure
availability of appropriate accommodations, attach a general description of your needs. We will contact
you for further coordination.

REGISTRATION FEE (check one):

O Member of the Administrative Law Section: $25 (includes luncheon)

U Non-section member: $45 (includes section membership and luncheon)

METHOD OF PAYMENT (check one):

U Check Enclosed (Payable to The Florida Bar)

U Credit Card (Advance Registration Only)  MASTERCARD /__ VISA
Name of Cardholder Card No.
Expiration Date Signature

MO./YR.

Ethics Component Expanded

Important CLER Notice

The ethics component of the continuing legal education requirement was recently
expanded and mandates that: “Five of the hours must be in the area of legal ethics or
professionalism, including approved substance abuse programs.” RRTFB 6-10.3(b) As
before, these hours are not in addition to, but included in, the 30-hour requirement.

The rule, which went into effect July 1, 1997, does not impact reporting dates that
fall prior to July 30, 1998. Beginning with reporting dates of July 30, 1998 and for-
ward, the five hours /professionalism/substance abuse (any combination) are required.

11
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Teacher and Counselor, Hillsborough County School
District (1971-79)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar;
Volunteer speaker to students

NAME: Suzanne F. Hood

COLLEGES, DEGREES,AND YEARS: B.A., Stetson
University (1966); J.D. with honors, Florida State
University (1987)

YEAR ADMITTED TO THE BAR: 1987

YEAR EMPLOYED AT DOAH: 1994

PRIOR PROFESSIONAL EXPERIENCE: Associate,
Law Offices of Hilliard R. Reddick, in Quincy (1992-
94); Judicial Clerk, Supreme Court of Florida (1990-
92); Senior Attorney, Florida Department of Insur-
ance (1988-90); Judicial Clerk, First District Court
of Appeal of Florida (1987-88); Teacher, public and
private school systems in Florida and Georgia
(twelve years’ experience between 1966 and 1983)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar;
Member, Tallahassee Bar Association

NAME: Eleanor M. Hunter

COLLEGES, DEGREES, AND YEARS: B.A. with
highest honors, Bennett College (1968); J.D. with
honors, Florida State University (1975)

YEAR ADMITTED TO THE BAR: 1976

YEAR EMPLOYED AT DOAH: 1990

PRIOR PROFESSIONAL EXPERIENCE: Sole prac-
titioner/Lobbyist (1987-90); Part-time Associate,
Hopping, Boyd, Green & Sams, in Tallahassee (1985-
87); Associate, Mahoney, Hadlow & Adams, in Tal-
lahassee (1980-81); Administrative Assistant,
Florida Supreme Court (1979-80); Assistant General
Counsel, Office of the Governor of Florida (1977-79);
Law Clerk, Florida Supreme Court (1975-77)
RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar;
Member, National Bar Association

NAME: J. Lawrence Johnston
COLLEGES, DEGREES, AND YEARS: A.B. magna
cum laude, Boston College (1974); J.D. with honors,
Florida State University (1977)

YEAR ADMITTED TO THE BAR: 1977

YEAR EMPLOYED AT DOAH: 1984

PRIOR PROFESSIONAL EXPERIENCE: Associate
and Partner, Ervin, Varn, Jacobs, Odom and Kitchen,
in Tallahassee (1977-83); Legislative Staff Intern,
Office of Speaker of the Florida House of Represen-
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tatives (1976-77); State Attorney Intern, West Palm
Beach (1976)

RELEVANT PROFESSIONAL ACTIVITIES: Au-
thor, article in The Florida Bar Journal (1991);
Speaker, Fifth Annual Advanced Growth Manage-
ment Short Course, Florida Chamber of Commerce
(1994)

NAME: William J. Kendrick

COLLEGES, DEGREES, AND YEARS: B.S., Univer-
sity of Tampa (1964); J.D. cum laude, University of
Miami (1967)

YEAR ADMITTED TO THE BAR: 1967; (District of
Columbia, 1981)

YEAR EMPLOYED AT DOAH: 1984

PRIOR PROFESSIONAL EXPERIENCE: Assistant
Attorney General, Florida Department of Legal Af-
fairs (1983-84); Associate, Partner, and of counsel,
Shutts & Bowen, in Miami (1969-81); United States
Army/Army Intelligence Corps (1967-69)

NAME: Daniel M. Kilbride

COLLEGES, DEGREES,AND YEARS: B.A., Stetson
University (1965); J.D., Stetson University (1974)
YEAR ADMITTED TO THE BAR: 1974

YEAR EMPLOYED AT DOAH: 1989

PRIOR PROFESSIONAL EXPERIENCE: County
Judge, and Acting Circuit Judge, Indian River
County (1985-89); City Attorney, City of Sebastian
(1979-84); City Attorney, City of Fellsmere (1977-84);
Private practice, in Vero Beach (1977-84); Assistant
City Attorney, City of Vero Beach (1974-77); City
Prosecutor, City of Vero Beach (1974-1976); Captain,
Special Agent, Office of Special Investigations,
United States Air Force (1967-71)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar;
Distinguished Leadership Award, Conference of
County Judges of Florida (1987, 1988); Recipient,
Pro Bono Award, Indian River County Bar Associa-
tion (1988); Distinguished Service Awards, City of
Sebastian and City of Fellsmere (1984)

NAME: Susan B. Kirkland

COLLEGES, DEGREES, AND YEARS: B.A. summa
cum laude, Florida State University (1974); J.D.cum
laude, Florida State University (1978)

YEAR ADMITTED TO THE BAR: 1979

YEAR EMPLOYED AT DOAH: 1993

PRIOR PROFESSIONAL EXPERIENCE: General
Counsel, Florida Department of Management Ser-
vices (formerly, Department of General Services)



Volume XIX, No. 2 = April 1998

Administrative Law Section Newsletter

(1985-93); Attorney, Department of General Services
(1982-85); Assistant General Counsel, Department
of Health and Rehabilitative Services (1980-82);
Associate, Field, Granger, Santry & Mitchell, in Tal-
lahassee (1979-80)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law and Government Lawyer
Sections, The Florida Bar; Member, Tallahassee Bar
Association; Member, American Bar Association;
Member, Florida Government Bar Association; Past
Chair, Association of General Counsel

NAME: Stuart M. Lerner

COLLEGES, DEGREES, AND YEARS: B.A. magna
cum laude, Queens College (City University of New
York) (1972); J.D. cum laude, State University of
New York at Buffalo (1975)

YEAR ADMITTED TO THE BAR: 1975

YEAR EMPLOYED AT DOAH: 1989

PRIOR PROFESSIONAL EXPERIENCE: Deputy
General Counsel, Florida Public Employees Rela-
tions Commission (1984-88); Associate Attorney,
University of Florida (1983); Assistant General
Counsel, Florida Department of Commerce (1981-
83); Assistant General Counsel, Florida Education
Association/United (1981); Staff Attorney, Florida
Public Employees Relations Commission (1979-81);
Assistant Public Defender, Broward County (1975-
79)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar

NAME: David M. Maloney

COLLEGES, DEGREES, AND YEARS: B.A., Florida
State University (1971); J.D. with honors, Florida
State University (1975)

YEAR ADMITTED TO THE BAR: 1975

YEAR EMPLOYED AT DOAH: 1993

PRIOR PROFESSIONAL EXPERIENCE: Director
of Regulatory Reform, Governor’s Office (1995); Ex-
ecutive Director, Governor’s Property Rights Study
Commission 11 (1993-94); Special Assistant to the
Administrator, Environmental Protection Agency,
Washington (1993); Director of Cabinet Affairs, Ex-
ecutive Office of the Governor (1992-93); General
Counsel, Florida Land & Water Adjudicatory Com-
mission and Administration Commission (1990-92);
Assistant General Counsel, Governor’s Office (1990);
Assistant Attorney General, Florida Department of
Legal Affairs (1989); Partner, Maloney, Comfort &
Goldberg, in Tallahassee (1985-88); Deputy General
Counsel, Department of Business Regulation (1978-
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85); Research Assistant, Florida Supreme Court
(1976-78)

RELEVANT PROFESSIONAL ACTIVITIES: Past
member, Appellate Rules Committee, The Florida
Bar

NAME: Patricia Hart Malono
COLLEGES, DEGREES,AND YEARS: B.A., Florida
State University (1969); M.S., Florida State Univer-
sity (1973); J.D. with high honors, Florida State
University (1981)

YEAR ADMITTED TO THE BAR: 1981

YEAR EMPLOYED AT DOAH: 1995

PRIOR PROFESSIONAL EXPERIENCE: Partner,
McConnaughhay, Roland, Maida & Cherr, P.A,, in
Tallahassee (1988-95); Associate, Cummings,
Lawrence & Vezina, P.A., in Tallahassee

(1987-88); Research aide, Florida Supreme Court
(1981-83)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar;
Member, Tallahassee Women Lawyers

NAME: Daniel Manry

COLLEGES, DEGREES, AND YEARS: B.S., Univer-
sity of Florida (1968); J.D., University of Florida
(1971); M.L.T., Georgetown University (1983)
YEAR ADMITTED TO THE BAR: 1971; (District of
Columbia, 1985; Colorado, 1977)

YEAR EMPLOYED AT DOAH: 1989

PRIOR PROFESSIONAL EXPERIENCE: Assistant
Attorney General, Florida Department of Legal Af-
fairs (1988-89); Bureau Chief, Florida Department
of Revenue, Bureau of Technical Assistance (1986-
88); Legal Editor, Tax Management Portfolios, Bu-
reau of National Affairs (1986); Associate, Holland
& Knight, in Tampa (1984-85); Associate, Aronow,
Anderson, Beaty & Lee, in Denver (1984); Associ-
ate, Tax Management, Silverstein & Mullens, in
Washington (1983); President, Manry Realty (1976-
82); Daniel Manry, P.A., in Denver and Breckenridge,
Colorado (1973-82); Assistant Public Defender, Lee
County (1972-73); Associate, Reginald, Heber, Smith,
in Philadelphia (1971-72)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law and Tax Sections, The
Florida Bar; Author, Chapter in Florida Adminis-
trative Practice Manual

NAME: Robert E. Meale
COLLEGES, DEGREES, AND YEARS: B.A. magna
cum laude, Florida State University (1973); J.D. with

continued...
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honors, University of Florida (1976); L.L.M., Univer-
sity of Florida (1982)

YEAR ADMITTED TO THE BAR: 1976

YEAR EMPLOYED AT DOAH: 1987

PRIOR PROFESSIONAL EXPERIENCE: Partner,
Baker & Hostetler, in Orlando (1982-87); Partner,
Smith, Mackinnon & Mathews, in Orlando (1978-
82); Associate, Pitts, Eubanks, Ross & Rumberger,
P.A., in Orlando (1977-78); Associate, Kilpatrick,
Cody, Rogers, McClatchey & Regenstein, in Atlanta
(1976-77)

NAME: J. D. Parrish

COLLEGES, DEGREES, AND YEARS: B.A,,
Furman University (1975); J.D., Florida State Uni-
versity (1977)

YEAR ADMITTED TO THE BAR: 1978

YEAR EMPLOYED AT DOAH: 1987

PRIOR PROFESSIONAL EXPERIENCE: Assistant
Attorney General, Florida Department of Legal Af-
fairs (1985-87); Associate, Potter, McClelland,
Griffith, Jones & Marks, P.A., in Titusville (1981-85);
Associate, Stromire, Westman, Lintz, Baugh,
McKinley, Antoon & Pearce, P.A., in Cocoa (1980-81);
Associate, Crofton, Holland, Starling, Harris & Sev-
ers, P.A., in Titusville (1978-80)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar

NAME: Michael M. Parrish

COLLEGES, DEGREES,AND YEARS: B.A., Florida
State University (1963); J.D., University of Miami
(1966)

YEAR ADMITTED TO THE BAR: 1966

YEAR EMPLOYED AT DOAH: 1984

PRIOR PROFESSIONAL EXPERIENCE: Associate,
Carson & Linn, P.A., in Tallahassee (1983-84); Gen-
eral Counsel, Florida Public Employees Relations
Commission (1982-83); Commissioner, Florida Pub-
lic Employees Relations Commission (1977-82); At-
torney, Joint Administrative Procedures Committee,
The Florida Legislature (1976-77); Assistant Attor-
ney General, Florida Department of Legal Affairs
(1973-76); Attorney, Office of General Counsel,
Panama Canal Company (1970-73); Associate,
Wicker, Smith, Pyszka, Blomqgvist & Davant, in Mi-
ami (1968-70); Associate, Tobin, Salmon & Feder, in
Miami (1967-68)

NAME: Arnold H. Pollock
COLLEGES, DEGREES, AND YEARS: B.A., Duke
University (1955); J.D., University of Miami (1957)
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YEAR ADMITTED TO THE BAR: 1957

YEAR EMPLOYED AT DOAH: 1982

PRIOR PROFESSIONAL EXPERIENCE: Colonel
and Staff Judge Advocate, Eastern Space and Mis-
sile Center (1982); Judge Advocate/Military Judge,
United States Air Force (1958-82); Private practice,
in Miami (1960-61)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar

NAME: Errol H. Powell

COLLEGES, DEGREES, AND YEARS: B.A., Univer-
sity of North Carolina at Chapel Hill (1973); J.D.,
Florida State University (1978)

YEAR ADMITTED TO THE BAR: 1979

YEAR EMPLOYED AT DOAH: 1993

PRIOR PROFESSIONAL EXPERIENCE: Staff Di-
rector, Florida House of Representative, Ethics and
Elections Committee (1990); Special Master, Florida
House of Representatives Claims Committee (1989);
Florida Department of Professional Regulation
(1985); Attorney, Legal Services of North Florida,
Inc. (1980-85)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar;
Member, The Florida Bar Judicial Nominating Pro-
cedures Committee; Member, American Bar Associa-
tion; Member, State Practice and Procedure Com-
mittee, American Bar Association, Judicial Division,
National Conference of Administrative Law Judges;
Member, National Bar Association; Member, Florida
Chapter, National Bar Association; Member, The
Barristers Association; Member, Tallahassee Bar
Association; Member, Florida Government Bar As-
sociation; Member, Tallahassee Women Lawyers;
Past Chair, The Florida Bar Professional Stress
Committee; Past member, The Florida Bar, Second
Judicial Circuit Grievance Committee; Past Presi-
dent, The Barristers Association; Past President,
Florida Government Bar Association; Past Trea-
surer, Tallahassee Bar Association; Past Board mem-
ber, Tallahassee Bar Association Legal Aid Founda-
tion

NAME: William F. Quattlebaum
COLLEGES, DEGREES, AND YEARS: B.S. with
high honors, University of Florida (1975); J.D., Uni-
versity of Florida (1978)

YEAR ADMITTED TO THE BAR: 1979

YEAR EMPLOYED AT DOAH: 1987

PRIOR PROFESSIONAL EXPERIENCE: Assistant
Director, Florida Small Business Health Access
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Project (1987); Deputy Campaign Manager and
Communications Director, Bob Graham for U.S. Sen-
ate (1986); Senior Executive Assistant, Florida De-
partment of Banking and Finance (1984-86); Attor-
ney, Florida House of Representatives (1980-84);
Press Secretary, U.S. Senator Richard Stone Cam-
paign (1980); Attorney, Florida Department of Insur-
ance (1979-80)

NAME: Linda M. Rigot

COLLEGES, DEGREES, AND YEARS: B.A., Univer-
sity of Miami (1966); J.D. cum laude, University of
Miami (1969)

YEAR ADMITTED TO THE BAR: 1969

YEAR EMPLOYED AT DOAH: 1980

PRIOR PROFESSIONAL EXPERIENCE: Associate,
Ress, Gomez, Rosenberg & Howland, P.A., in North
Miami (1975-80); Associate, Brickman, Male &
Bloom, in Miami (1974-75); Assistant County Attor-
ney, Metropolitan Dade County (1971-74); Law
Clerk, United States District Court for the South-
ern District of Florida (1969-71); Research Aide,
Office of the Florida Attorney General (1968)
RELEVANT PROFESSIONAL ACTIVITIES: Past
Chair and current Executive Council member, Ad-
ministrative Law Section, The Florida Bar; Mem-
ber, Tallahassee Bar Association; Steering commit-
tee, Florida Administrative Practice Manual;
Lecturer, The Florida Bar CLE courses; Author, ar-
ticles in The Florida Bar Journal (1997)

NAME: P. Michael Ruff

COLLEGES, DEGREES, AND YEARS: B.A., Florida
State University (1968); J.D., Florida State Univer-
sity (1971)

YEAR ADMITTED TO THE BAR: 1971

YEAR EMPLOYED AT DOAH: 1980

PRIOR PROFESSIONAL EXPERIENCE: Senior
Hearing Examiner, Florida Public Service Commis-
sion (1976-80); Associate, Woods & Johnston, in Tal-
lahassee (1973-75); Legislative Aide, Florida Senate
(1969-70)

RELEVANT PROFESSIONAL ACTIVITIES: Ex-
ecutive Council member, Administrative Law Sec-
tion, The Florida Bar; Member, Environmental and
Land Use Law Section, The Florida Bar; Past Direc-
tor, past officer, and current member, Tallahassee
Bar Association; Lecturer, The Florida Bar CLE
courses; Attended Harvard Law School course in
Mediation/Negotiation (1988)
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NAME: Larry J. Sartin

COLLEGES, DEGREES,AND YEARS:B.S., Florida
State University (1967); J.D., Florida State Univer-
sity (1972); LL.M. in taxation, University of Florida
(2977)

YEAR ADMITTED TO THE BAR: 1973

YEAR EMPLOYED AT DOAH: 1984

PRIOR PROFESSIONAL EXPERIENCE: Assistant
General Counsel, Florida Department of Revenue
(1981-84); Associate, Dean, Mead, Egerton,
Bloodworth, Capouano & Bozarth, in Orlando (1979-
81); Associate, Carlton, Fields, Ward, Emmanuel,
Smith & Cutler, in Orlando (1979-80); Associate,
Mershon, Sawyer, Johnston, Dunwoody & Cole, in
Miami (1977-79); State Traffic Courts Director, Su-
preme Court of Florida (1974-76); Research Assis-
tant, Supreme Court of Florida (1973)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar

NAME: Sharyn L. Smith

COLLEGES, DEGREES, AND YEARS: B.Ed., Uni-
versity of Miami

(1970); J.D., University of Miami (1973)

YEAR ADMITTED TO THE BAR: 1973

YEAR EMPLOYED AT DOAH: 1980

PRIOR PROFESSIONAL EXPERIENCE: Director
and Chief Judge, Division of Administrative Hear-
ings since 1984; Staff Director, Committee on Gov-
ernmental Operations, Florida House of Represen-
tatives (1979-80); Chief Cabinet Aide to the Attorney
General (1978); Head, Administrative Law Section,
Florida Department of Legal Affairs (1977-78); As-
sistant Attorney General, Chief of the Opinions and
Local Government Division, Florida Department of
Legal Affairs (1975-77)

NAME: Lawrence P. Stevenson
COLLEGES, DEGREES, AND YEARS: B.A., Florida
State University (1983); J.D. with honors, Univer-
sity of Florida (1987)

YEAR ADMITTED TO THE BAR: 1987

YEAR EMPLOYED AT DOAH: 1997

PRIOR PROFESSIONAL EXPERIENCE: Partner,
Holland & Knight, in Tallahassee (1995-97); Associ-
ate, Holland & Knight, in Tallahassee (1987-94)
RELEVANT PROFESSIONAL ACTIVITIES: Member,
Administrative Law, Entertainment, Art and Sports
Law, and the City, County and Local Government Law
Sections, The Florida Bar; Chief draftsman/editor,
Cornell Legal Ethics Project
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NAME: James W. York

COLLEGES, DEGREES, AND YEARS: B.S., Rollins
College (1973); J.D., University of Florida (1975)
YEAR ADMITTED TO THE BAR: 1976

YEAR EMPLOYED AT DOAH: 1990

PRIOR PROFESSIONAL EXPERIENCE: Deputy
Chief Judge, Division of Administrative Hearings
since 1990; Deputy Attorney General, State of
Florida (1987-89); Partner, Rumberger, Kirk,

Cabaniss, Caldwell, and Burke, P.A., in Orlando
(1985-87); General Counsel, Florida Sheriff’'s Asso-
ciation (1982-84); Executive Director, Florida De-
partment of Highway Safety and Motor Vehicles
(1982); Executive Director, Florida Department of
Law Enforcement (1979-82)

RELEVANT PROFESSIONAL ACTIVITIES: Mem-
ber, Administrative Law Section, The Florida Bar

The Florida Bar
650 Apalachee Parkway
Tallahassee, FLL 32399-2300
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